I Introduction
Beginning in the 1990s, an institutional perspective on development has become increasingly prominent in development thinking, captured in the mantra 'Institutions Matter' or 'Governance Matters. ' 1 Based on this assumption that 'institutions matter,' there has been a massive surge in development assistance for institutional reform projects in developing and transition economies, involving investments of many billions of dollars. Among these, law reform projects have acquired special I discuss a case study from Brazil. The Brazilian judiciary was granted strong guarantees of independence in 1988, when the new constitution was enacted. Attempts to promote statutory and constitutional reforms designed to improve the functioning of the Brazilian judiciary and to increase its accountability began as early as 1992, but judges strongly resisted these reforms. This resistance was effective until 2004, when a constitutional amendment was finally approved.
The Brazilian case shows that piecemeal or sequenced reforms can undermine the entire reform process because initial steps toward reforms may impair further institutional improvements. This is what I call a reform trap (see Part II below). Given that this problem is caused in part by the decision to implement sequenced or piecemeal reforms, can we conclude that avoiding sequenced or piecemeal reforms is the best strategy to reduce the risk of a reform trap? In principle, the answer is yes. However, those promoting more ambitious reforms need to be attentive to some of the risks of comprehensive and full-fledged reforms. And although this might be the solution in principle, in some cases sequenced reforms may be the only option available to reformers (see Part III below). Is there a way out of reform traps? The Brazilian case suggests that there is. After discussing some of the suggestions that Trebilcock and Daniels have made to overcome obstacles to reforms, I add some of my own, and highlight one that is not largely explored in the literature: changing the mindset or the preferences of the group that is strongly resisting reforms (see Part IV).
The analysis developed below largely builds on my work in collaboration with Michael Trebilcock. We have developed an argument in favour of piecemeal and sequenced reforms in a recent paper entitled 'Path Dependence, Development and the Dynamics of Institutional Reforms.' 8 In contrast, in this article I call attention to a potential problem with piecemeal or sequenced reforms: early reforms becoming obstacles to subsequent reforms. Nevertheless, I do not conclude that all-encompassing reforms would be preferable to sequenced ones. On the contrary, the risks of piecemeal reforms should be weighed against the risks of all-encompassing reforms, which are not negligible.
I also suggest here that despite the risk of reform traps, piecemeal reforms may sometimes be the only option available. In our paper on path dependence, Trebilcock and I analyse the advantages of piecemeal reforms vis-à-vis all-encompassing reforms during what we call 'normal times.' Our conclusion is that ambitious reforms are unlikely to be feasible or to succeed during normal times, because they will engender greater disruption and, therefore, more resistance. The scenario is different during abnormal times (which include times of economic collapse, major political crises, civil wars, and military invasions), because the credibility and legitimacy of the incumbent elites may be weakened and established patterns of social behaviour disrupted. In such cases, more ambitious and comprehensive reforms may become possible. However, we acknowledge that even in abnormal times, there may be path dependency problems. 9 In this article, I unpack this claim by exploring some of the pre-existing economic, social, and cultural factors that may create obstacles to reform in abnormal times. More specifically, I discuss which factors can make ambitious and comprehensive reforms costly, risky, and sometimes unfeasible, even during times when there is supposedly a 'window of opportunity' for major reforms. I illustrate this using the Brazilian case. II 
Case study: Reforming the Brazilian judiciary
From independence in 1822 to the end of the latest military dictatorship in 1985, the history of the Brazilian judiciary has oscillated between gains in formal independence and recurrent backlashes and interference from the executive and legislative branches in the de facto independence of judges. 10 Breaking this pattern was one of the major concerns of the reformers in the 1987/1988 Constitutional Assembly, who had especially vivid memories of the measures to reduce judicial independence that occurred between 1964 and 1985. 11 To address this concern, the reformers decided to ensure high levels of judicial independence, both to protect the judiciary from external political interference and to allow it to serve as an effective instrument of horizontal accountability, securing a system of checks and balances that would control potential political abuses from the executive and legislative powers.
The institutional design to guarantee judicial independence in Brazil granted financial and administrative autonomy to the judiciary and expanded its powers of constitutional review. The 1988 reforms were highly successful in securing a high level of judicial independence in the Brazilian judiciary, as measured by autonomous rulings on politically sensitive issues and by its functional insulation from external interference. 12 Soon after the Constitution was enacted, however, the shortcomings of the model came to light. While the Brazilian institutional design brought unprecedented strength and political power to Brazilian judges and courts, this power was largely left unchecked by the lack of mechanisms to ensure accountability. 13 Attempts to implement a second generation of reforms, including mechanisms of judicial accountability, began as early as 1992, only four years after the Constitution was enacted. Nevertheless, it took fifteen years for the first meaningful changes to be incorporated in the Brazilian system. In this section, I suggest that the difficulties of adopting a second generation of reforms in the Brazilian judiciary may have been rooted in -or compounded by -vested interests and a set of values created by the first generation of reforms. In order to develop this argument I will focus on one element of the second generation of reforms: the attempt to create external judicial oversight in Brazil.
A THE 1988 REFORMS: JUDICIAL INDEPENDENCE WITHOUT EXTERNAL OVERSIGHT
The 1988 Brazilian constitution maintained, strengthened, and incorporated a series of guarantees to protect judicial independence. To avoid political interference via financial constraints or threats, the judiciary was granted financial autonomy.
14 The judiciary was also granted administrative independence: higher courts were granted the exclusive right to propose bills relating to the creation of new courts or changes in the composition of existing courts, 15 and since the 1988 Constitution, courts have been in charge of selecting and promoting their own judges, according to a meritocratic system. The reformers also strengthened the guarantees of tenure: after two years of probation, judges would have the guarantee of tenure until retirement, which is mandatory at age seventy. Their salaries were 'irreducible.' Furthermore, judges cannot be transferred from one court to another against their will. disciplinary cases against lower court members, but the maximum administrative penalty is forced retirement, and the sentenced judge receives life retirement benefits in proportion to the time worked. In sum, the judiciary was given near total control over its financial, administrative, and disciplinary affairs.
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During the Constitutional Assembly there were discussions on mechanisms to ensure judicial accountability, such as judicial councils formed by judicial and non-judicial members. However, these were not approved, thanks to strong and organized opposition by judges, who dubbed the proposal a measure of 'external control' that would reduce courts' independence. 18 It is reasonable for Brazilian judges to fear external interference, given that such interference has happened many times in the past, including some traumatic episodes in recent Brazilian history. For instance, in 1977 the military president Geisel presented before Congress a bill to establish an 'independent' judicial council (conselho da magistratura) with power to discipline judges. When Congress rejected this proposal, Geisel approved the measure by decree. 19 The council was likely created in order to assert political control over the judiciary. 20 This may explain why the discourse about judicial independence had so much force within the constitutional assembly of 1987/1988, and why it remained very much alive inside the judiciary in the following years.
In addition to judges' resistance to accountability mechanisms, there was not much popular support for their implementation. This may be explained by the existence of a public image of the Brazilian legal establishment as anti-authoritarian. This public image disregarded the involvement of civilian lawyers and judges in the military justice system and was largely based on 'the actions of the Bar Association in the justice and peace commissions that lobbied for an amnesty for political prisoners and protested human rights abuses in the 1970s, and the celebrity of a small group of lawyers who had defended political prisoners. The absence of effective external accountability mechanism to oversee the use of public resources, clear criteria for career advancement, and a wide array of administrative and disciplinary affairs led to financial recklessness, corruption, nepotism, and favouritism within the Brazilian judiciary. 22 By the 1990s, cases of mismanagement of funds, granting of excessive individual benefits to judges, and corruption abounded. Carlos Santiso cites three examples of reckless expenditures in 1994: while the federal court system had a budget equivalent to about half a billion US dollars, it spent more than US$880 million; the Higher Labour Court (TST) alone spent more than both chambers of Congress in one year; and the construction of a single luxurious building to serve as headquarters for the Superior Tribunal of Justice cost US$170 million.
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As to individual benefits, William Prillaman provides the following information:
Judges, empowered to set up their own wages, pension, staffing requirements, and budgets, have treated themselves -particularly their upper ranksexceptionally well, with some of the world's most generous benefits. A Supreme Court justice earns US$10,800 monthly -more than the President himself -while an average judge of first instance earns more than thirty times the national minimum salary. Judges do even better in retirement; Brazil's National Accounting Office has calculated that a typical judge of first instance earned US$2,393 monthly in 1994 when serving on bench, but US$3,559 when he retired -the only country in the world in which a judge earns more in retirement than when serving on the bench. 24 In the late 1990s, cases of judicial corruption came to light. The most publicized case related to the construction of the São Paulo Regional Higher Labour Court (TRT/SP). Judge Nicolau dos Santos Neto, then president of TRT, was accused and eventually sentenced for leading a scheme that diverted to private bank accounts (including his own) more than US$90 million from funds allocated to the construction of the Court's headquarters. 25 This and other cases led the Senate to create a congressional commission of inquiry (in Portuguese, comissão parlamentar de inquérito, or CPI) to investigate abuses in the judiciary. The CPI conducted 22 Santiso, 'Economic,' supra note 12 at 9; Prillaman, Democratic Decay, supra note 11 at 85 - Attempts to implement reforms to create greater judicial accountability began shortly after the 1988 Constitution was enacted. Nevertheless, the first meaningful judicial reform was approved only in 2004 (Constitutional Amendment 45), after seven years of intense political pressure. Why did it take so long to implement reforms that would bring more accountability to the Brazilian judiciary? Trebilcock and Daniels advance three sets of potential impediments to the implementation of rule of law reforms in developing countries: resource-related impediments, socio -cultural-historical factors, and political economy problems. 27 In the first case, the main stakeholders would show political will, but the lack of financial, technological, or human capital would impede the implementation of reforms. However, lack of resources is not a problem for the Brazilian judiciary: the federal courts in Brazil are 'well funded as a whole, with the highest budget in purchasing power parity terms per inhabitant of all the federal systems in the Western hemisphere.'
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Trebilcock and Daniels show that a series of social values, norms, attitudes, and practices, which they loosely classify as socio-cultural-historical factors, may form a hostile environment for implementing reforms. A strong belief in the higher value of judicial independence vis-à-vis accountability within the judiciary may have played a role in the resistance offered by judges to reforms after 1988. This belief was reinforced by the country's recent history of reforms to promote judicial accountability (and especially judicial councils) that were actually attempts to undermine the independence of the judiciary, 29 possibly combined with a positive public perception of the judiciary as a protector of human rights and the public interest. There are also reasons to believe that vested interests of members of the Brazilian judiciary (political-economy-based impediments) also played an important role. In this section, I build on Trebilcock and Daniels' typology of obstacles to reform to hypothesize that in Brazil these impediments were, paradoxically, created or significantly strengthened by the 1988 reforms. As early as 1992, there had been proposals to create some form of external oversight of the judiciary. 30 More intense debates occurred during the constitutional review process of 1993, wherein twelve of the eighteen proposals for judicial reform included some form of external oversight of the judiciary 31 -none of which were carried forward. Like most other reform proposals during the 1993 constitutional review process, the discussion about constitutional reforms was clouded by the political turbulence following a corruption scandal involving twentynine members of Congress.
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Shortly before the aforementioned scandal, the Brazilian Congress impeached Fernando Collor de Mello (the first democratically elected president of Brazil since the end of the military dictatorship) on corruption charges. 33 These events deprived both executive and legislative branches of the reputation, prestige, and influence they had at the time of the constitutional assembly. 34 This may have impaired their ability to achieve substantial judicial reform.
In addition to this convoluted political context, judges and court employees played an important role in blocking these reforms by claiming that they would threaten judicial independence. 35 This position on the part of the judiciary contrasted with broad support from other sectors of Brazilian society. The executive branch, most parliamentarians, the Bar Association, civil society organizations, and trade unions all vowed support for external oversight. 36 Indeed, after 1993, proposals for judicial reform continued to be put forward by congressional representatives. These proposals included the creation of a national council to oversee the judiciary. 37 Nevertheless, most judges continued to oppose the idea, and none of the proposals was implemented. Megan Ballard provides the details of judges' resistance:
Members of the Association of Judges for Democracy unanimously oppose any type of control that would interfere with the liberty of each judge to render his or her decisions. A survey of judges indicated that 86.5% of judges oppose external control over the judiciary. The Association of Judges of Brazil (Associação dos Magistrados do Brasil, or AMB) lobbied against external oversight, calling the measure unconstitutional 'nonsense' and claiming that it devalued judges. Likewise, most STF justices oppose external control on the grounds that it impairs judicial independence and have instead proposed a series of 'internal controls' by a council made up of appellate judges. 38 Given a system that had allowed so many privileges and overlooked so many acts of judicial misconduct, it seems plausible to assume that vested interests played an important role in explaining the position of the judiciary.
In sum, since 1992 there has been increasing pressure to implement an independent judicial council in Brazil. However, the judiciary strongly resisted the suggested reforms for many years. This resistance was based on three factors, all connected with early reforms. First, there was a strong belief in the value of judicial independence, as this became the predominant discourse at the time of the early reforms, defining practices and attitudes of the members of the judiciary since 1988. Second, self-interested judges were not willing to restrain themselves by granting to other branches the ability to restrain the power they were initially granted. Third, excessive independence combined with lack of accountability opened up space for corruption and other vicious practices, and those benefiting from these practices did not want to surrender their benefits.
D CREATION OF THE EXTERNAL JUDICIAL COUNCIL (2005)
In the late 1990s, there was a partial change in the position of some associations of judges, and part of the judiciary started to accept the idea of a mechanism of control, but the resistance to the inclusion of representatives of non-judicial professions persisted. 39 This shift was 37 In 1995 José Genoino, a member of the Workers' Party, presented a proposal to create state councils and a national council that would oversee the judiciary in budgetary and administrative matters. The Chamber of Deputies presented an alternative proposal in 1996 to create a National Council of Justice to oversee internal rules and hear complaints against the judiciary. 38 Ballard, 'Clash,' supra note 18 at 263. 39 Ibid. at 264. coupled with the 2002 election of President Luis Ignacio Lula da Silva ('Lula'), who made judicial reform one of his priorities. 40 In 2003, Lula created a secretary for judicial reform within the Ministry of Justice to advance the government's proposal for reform, which included increasing judicial accountability in the form of external oversight. 41 It was against this backdrop that the external judicial council was approved in December 2004 and implemented in 2005. The council is responsible for disciplinary action and for overseeing the budget and administrative matters. It is also responsible for compiling and publishing statistics about the workload and productivity of the judiciary. 42 The judiciary initially opposed the idea of non-professional council members but were eventually defeated. The council is composed of nine judges, two lawyers, and two lay members appointed by the legislature. Despite a majority of judicial representatives on the council, judicial resistance continued after the council was created. The Association of Brazilian Magistrates challenged the constitutional amendment that created the council, arguing that the inclusion of members from outside the judiciary offended the principles of separation of powers and independence of the judiciary. The Brazilian Supreme Court affirmed its constitutionality (by seven votes to four). 43 III Is it possible to avoid rule of law paradoxes and reform traps?
In Part II above, I argued that the Brazilian case illustrates a reform trap, given that early reforms created obstacles to future ones. Reform traps occur when there are sequenced or piecemeal reforms, which can be defined as those that have one defined goal or objective, such as promoting judicial independence. Piecemeal reforms contrast with comprehensive reforms that have numerous objectives, such as creating an independent, accountable, efficient, and effective judiciary. 44 46 These two goals are in permanent tension, because accountability mechanisms that allow for control and punishment can always be misused, reducing the level of independence of courts. 47 As a consequence, reformers are left with the challenge of striking a delicate balance between these two goals, given that both independence and But it is important to acknowledge that if the Brazilian reforms followed a trial-and-error process, some of the problems identified in this paper would be a natural consequence of this process rather than an avoidable mistake in a consciously planned process. The distinction merits further analysis, but this is beyond the scope of the present essay. accountability are key to a functional judiciary. 48 In other words, reformers can be at a crossroads when trying to balance conflicting policy goals. 49 In these cases, a reformer has at least two options: (1) to try to promote both goals simultaneously, trying to strike a balance between them; or (2) to favour one goal temporarily over the other. While the former will lead to full-fledged, all-encompassing reforms, the latter will lead to piecemeal and sequenced ones.
The piecemeal approach is intuitively very appealing: it seems straightforward, avoiding a 'broad based effort that strains state capability and risks getting bogged down in too many initiatives at once.' 50 However, favouring one goal over the other (even temporarily) carries significant risks. In judicial reform, for instance, if judicial accountability is favoured, there is a higher risk that external forces will attempt to influence judges' decision making, which may encourage them to rule in favour of what is popular, politically acceptable, or even personally advantageous. 51 On the other hand, if greater independence is promoted, the danger comes from judges who are too free and thus use their position to pursue personal, professional, or political agendas at the expense of the rule of law. 52 Prillaman provides concrete examples of these problems by examining the cases of judicial reforms in Argentina, Brazil, and El Salvador. These cases illustrate how the strategy of tackling one goal at a time means that while one area is being strengthened, other areas remain unreformed and flawed, and thus ultimately end up undermining the reform efforts by creating what Prillaman calls 'negative synergy.' His conclusion is that the assumption that one positive reform inevitably leads to another is fundamentally flawed. 53 In contrast, Prillaman uses the case of Chile to support all-encompassing reforms. In Chile, reformers tackled what Prillaman describes as the major components of judicial reformindependence, effectiveness, and access -at the same time maintaining some balance with judicial accountability. He states that under this approach, 'no setback was overwhelming and no isolated reform was undermined by the unreformed aspects of the courts; in short, there was no negative synergy as in the other cases.' 54 As I have suggested above, piecemeal reforms impose yet another risk: early reforms favouring judicial independence can impose significant obstacles to the pursuit of judicial accountability in the future (the reform trap). The risk is not exclusive to judicial reforms but extends to other piecemeal reforms. For instance, Susan Rose-Ackerman argues that if anti-corruption reforms are not implemented early on in post-conflict societies, it may be hard to break a vicious cycle of corruption down the road. 55 Prillaman argues that full-fledged reforms carry a reduced risk because they are more effective in avoiding undesired consequences. His argument acknowledges the fact that reforms often succeed because selfreinforcing mechanisms help keep institutional changes in place. 56 However, he does not seem to acknowledge that while comprehensive judicial reforms can work quite well, as they did in Chile, they also involve many moving parts, and it is hard to predict how these parts will interact. Thus, Prillaman is correct in pointing out that institutional mechanisms in sequenced reforms will not necessarily be self-reinforcing (i.e., there is no certainty that some reforms will always follow others); yet, this also applies to comprehensive reforms: there is no guarantee that they will necessarily produce the predicted outcome. Indeed, Prillaman has only the case of judicial reforms in Chile to support his point. It does not follow from his analysis that if Brazil and Argentina had done what Chile did, they would have a better judiciary today. My point is that there are no guarantees that the Chilean reforms would achieve similar results in other countries.
Moreover, the effects of all-encompassing reforms, when they do not succeed, can be quite disruptive, and sometimes hard to reverse. 57 These effects may outweigh the risks of the reform trap, which suggests that piecemeal reforms may be preferable to all-encompassing reforms under certain circumstances. 58 Thus, reformers should be mindful that There is no question that the particular option adopted in the Brazilian reforms created a reform trap. One might ask, however, whether Brazilian reformers had any other option. Could they have chosen between comprehensive and sequenced reforms, as Prillaman seems to assume? This is the question the next section tries to answer.
B PIECEMEAL REFORMS AS THE ONLY OPTION
In this section, I argue that path dependence can create obstacles to the implementation of all-encompassing reforms, as pre-existing economic, social, and cultural factors may impose switching costs to a new institutional regime. 60 Because of these obstacles, piecemeal reforms may be the only option available.
Anthony Pereira has analysed the importance of path dependence in constraining the choices of rule of law reformers in transitional countries. He shows how prior authoritarian changes in the legal and judicial systems have influenced, constrained, or facilitated subsequent democratic or post-authoritarian judicial reforms.
61 Like Prillaman, he looks at the cases of Argentina, Brazil, and Chile, arguing that judicial reforms in these countries were influenced by path dependency. In the Brazilian case, for instance, Pereira claims that the Brazilian military regime of 1964-1985 was gradualist in its approach to the law, and had a high degree of civilian -military consensus in the legal sphere. It was not highly repressive in its deployment of lethal violence, and this combination of factors contributed to a gradualist and consensual transition in which judicial reform was not placed high on the political agenda. 62 The case of Brazil thus contrasted with more violent dictatorships in Argentina and Chile. According to Pereira, 'the fact that the number of people affected by the repression was much less, in per capita terms, than in Argentina and Chile, also diminished the possibility of a backlash against the judiciary in the post-transition era.' 63 In Argentina, transitional state; similarly, it could implement national reforms that apply only to certain courts, such as small claims courts, as opposed to being applicable to the entire judiciary. These limitations in dimension and scope could bring these reforms closer to piecemeal reforms, in the sense that they carry fewer risks than comprehensive judicial reforms that are implemented throughout the country and apply to all courts. reforms were specifically used as a backlash against the legal and political establishment.
Building on Pereira's argument, I want to suggest that path dependence will limit reform options because it will influence (if not determine) the structure of the bargain at the time of reforms. Judicial reforms in Brazil during the 1987/1988 constitutional assembly could be characterized as a bargaining process between a group demanding reforms and another group resisting reforms (those proposing and those resisting more accountability). Although this would be an accurate description of the situation after the 1988 Constitution was enacted, however, it may not be the best description of the bargaining process during the constitutional assembly. At that point, both groups wanted reforms to happen, and the point in dispute was that one group wanted greater independence, whereas another group lobbied for more accountability.
If this description is accurate, the structure of the bargaining process during the constitutional assembly is analogous to what Amartya Sen, in the household context, calls 'cooperative conflicts.' Sen shows that the husband and wife have a relationship of 'cooperative conflict': they value the mutual benefits of their relationship, but at the same time there are points where their interests conflict. 64 Thus, family decisions will reflect balancing of common interests and bargaining over conflicting ones. The outcome of the bargaining process can be fairly egalitarian, or not. This idea of 'cooperative conflicts' is analogous to the reform process in Brazil because at the time of the constitutional assembly, judicial reforms were beneficial both to judges and to interest groups that lobbied for accountability.
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What can tip the balance in favour of one party in the bargaining process? According to Sen, in the household context the parties' relative bargaining power will affect the outcome (unequal bargaining power is more likely to lead to unequal outcomes). power is determined in part by the relative position of each party in the status quo position. As Sen puts it, 'a more favourable placing in the breakdown position would tend to help in securing a more favourable bargaining outcome.' 67 This could explain some of the unequal distributional outcomes within households, as in many countries some women can end up with no income and/or no wealth if divorce takes place. The breakdown position could also explain the judicial reform in Brazil, as the judicial branch did not have much to lose by simply maintaining the status quo: the Brazilian judiciary was one of the most independent in Latin America during the military dictatorship. 68 In the Brazilian case, moreover, the judiciary's preferences are particularly relevant, because Congress delegated most of the judicial reforms of the 1988 Constitution to a group of experienced legal actors that included members of the judiciary, the Brazilian Bar Association, and human rights groups. 69 As a consequence, members of the judiciary were able to negotiate the reforms directly with other interest groups, as the politicians with voting power were not interested in judicial reforms and were likely to defer to the decisions of this group. 70 It is also relevant to note that in the transition to democracy, a political compromise guaranteed that the judiciary would absorb magistrates in the higher courts who had been politically connected to the military regime. 71 Thus, among the members of the judiciary there were people who had ties with the previous military regime. 72 This circumstance also reinforces the idea that there is a path-dependent component in the political economy of rule of law reforms even during abnormal times.
As to social-cultural-historical factors, Sen identifies three that influence the outcome of the bargain within the household: perceptions of interest, conceptions of productive labour, and notions of legitimacy. 73 It is possible to find analogous factors to explain the 1988 judicial reforms in Brazil. With respect to perception of interest, 74 there was a lack of public interest in judicial reforms. 75 Citizens did not seem to think that they were being deprived of anything by not having control over, or even access to information about, what the judiciary was doing. 76 As mentioned earlier, Pereira suggests that the Brazilian legal establishment had a public image as an anti-authoritarian body. 77 With respect to conceptions of productive labour, some reformers argued that there is a hierarchy of values between independence and accountability, in which the former trumps the latter; given the technical nature of the judicial function, they contended, methods of judicial accountability are nothing but undue political interference. 78 Finally, notions of legitimacy seem also to have affected the bargain in the 1988 judicial reforms.
79 As Pereira observes,
[i]n Brazil, unlike in Argentina and Chile, reformers could not tap a sense among political elites that the judiciary had failed to protect democracy from the military and was somehow tainted by an authoritarian past. While a perception of the judiciary as inefficient was widespread, reformers had difficulty linking democratization with judicial reform.
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The difficulty in convincing Brazilian political elites of the need for judicial reform is partially explained by the fact that the political elite comprised a president with strong ties to the military regime and little concern with judicial reforms and a civilian political class with rather opportunistic motives, being more interested in obtaining the benefits associated with government service than with building an accountable within the household is hierarchically inferior to paid work outside the household; and as to notions of legitimacy, women may not feel entitled to an additional share of the household wealth. 74 This is different from Trebilcock and Daniels' concept of entrenched interests. They are identifying 'real' interests, whereas Sen suggests that there may be a mismatch between 'real' and 'perceived' interests. 75 Prillaman, Democratic Decay, supra note 11 at 95. 76 It is important to distinguish between perceptions of interest and actual interests: Sen, 'Gender,' supra note 64 at 126. The lack of strong popular demand for accountability mechanisms should not be interpreted as lack of an actual interest. 77 Pereira, 'Explaining,' supra note 21 and accompanying text. 78 This assumption comes from the idea that judges are highly educated professionals with specialized and expert knowledge in their field of practice. Subjecting these professionals to non-technical and non-expert control is often perceived as an undue and unnecessary interference in their jobs. 79 According to Sen, 'Gender,' supra note 64, within the household there is ambiguity with respect to perceptions of interest and notions of legitimacy. For instance, it is hard for a mother to conceive whether it is more legitimate to take the food for herself or to deprive herself for the benefit of the family. 80 Pereira, 'Explaining,' supra note 21 at 9. government. 81 Those who were brave enough to excoriate the government for its subversion of human rights, democracy, and national sovereignty were eloquent orators but were not skilled in the art of identifying and representing citizen opinion. 82 In short, the outcome of the bargain in judicial reforms is related to social-cultural-historical factors that are path dependent.
To conclude, path dependence can affect the choice of strategies that reformers might have. More specifically, there are situations in which a particular sequence of events will, at the same time, open up a window of opportunity for reform but give reformers no option but to favour one of two conflicting goals. This is largely what seems to have happened in the Brazilian case. IV 
Getting out of reform traps
In Part II above, I highlighted how sequenced reforms can backfire, largely undermining broader reform goals and creating obstacles to future reforms (the reform trap). In Part III, I suggested that while avoiding sequenced reforms might be a solution, comprehensive reforms also involve risks, and in certain cases they are not feasible because of a series of path dependent constraints. In Part IV, I discuss whether there is a way out of the reform trap. More specifically, I hypothesize which factors might have played a role in breaking the deadlock in Brazil, and how they may shed light on potential solutions to the problems created by sequenced reforms.
My discussion will focus primarily on factors that could lead the interest group resisting reforms to modify its preferences. If we consider reforms as bargains, one possible strategy is to strengthen the weaker side of the bargain. 83 However effective it might be, this strategy should not preclude us from asking whether there are also strategies that could make opponents of reform change their views. In the following sections, I identify three scenarios in which this change of position may occur. Trebilcock and Daniels propose the first scenario and part of the third one. The second scenario and the other half of the third are my additions to the list, and they are particularly relevant for this article because they could explain why judges in Brazil ultimately dropped their resistance to external control of the judiciary. 
THE PARADOX OF RULE OF LAW REFORMS 573 A REDUCING THE COSTS TO INTEREST GROUPS
One way of overcoming interest groups' resistance is to reduce the costs they will incur if the reforms are implemented. As Daniel and Trebilcock explain, if the many actors who are currently involved in a country's rule of law institutions legitimately fear that they will be summarily displaced or the illegitimate perquisites of public office eliminated when new institutions are created, then their resistance to reform is likely to be all the more intense. 84 Reducing the costs that these actors will incur is likely to reduce their resistance to reforms. One way to reduce the costs to inexperienced and ill-trained individuals is to provide a combination of training, increased compensation, and accountability mechanisms. Another way is to offer transitional assistance such as buy-outs, early retirement benefits, relocation, and job-training subsidies. 85 While these might be effective strategies in some cases, they do not seem applicable to reforms traps such as the one that existed in Brazil. In that case, there would be very little that could be offered to the vested group in terms of benefits to ease the transition: retraining will not reduce the costs to judges of becoming more accountable; their salaries are among the highest in the country; 86 and it is hard to envision a buy-out process similar to offering shares to workers in a newly privatized company. The only realistic way out of the Brazilian reform trap was the offer of early retirement benefits, which might trigger changes in the composition of the group. This is the topic to which I turn next.
B CHANGING INTEREST GROUPS' COMPOSITION
One important aspect of the reform process is the role of ideas. On the one hand, ideas can reinforce 'the lobbying efforts of certain pro-reform lobby groups.' 87 On the other, ideas can play a role in mitigating resistance from interest groups. As suggested earlier, many actors within the Brazilian judiciary believed that judicial independence trumps any form of external accountability; thus, mitigating the resistance of this group may require changing their opinions and values with respect to judicial independence.
One way to change the values of a group is by changing its composition. As older judges who were connected with the military regime retire and younger judges, born and raised during the democratic period, start to join the judiciary, the balance may start tipping in favour of greater accountability even within groups inside the judiciary. Indeed, based on opinion polls, Joaquim Falcão shows that there is significant divergence in opinions on judicial independence between lowercourt judges, who tend to be younger, and higher-court judges, who tend to be older (in Portuguese, juizes and desembargadores). Opinions also diverge with respect to the control of corruption and abuses: while 71 per cent of lower-court judges are against nepotism, only 58.4 per cent of higher-court judges think that nepotism should be forbidden in the judiciary. 88 Since 1988, the number of younger judges has progressively increased in the judiciary (mostly in the lower courts): by 2005, 28.4 per cent of judges were forty years old or younger, and 53.1 per cent were up to 50 years of age. 89 According to Falcão, younger judges are more sensitive to the increasing popular demand for ethical conduct and protection of the public interest in different branches of government. This may at least partly explain why some actors within the judiciary changed their position and decided to support some form of external control in the late 1990s. 90 If this is true, incentives for early retirement might speed up the process of 'rejuvenating' ideas within an institution that is resisting reform.
Younger judges did not have much voice within the hierarchical structures of the judiciary, but they acquired significant political power by joining professional associations of judges (civil society organizations outside the judiciary). 91 Associations of judges were an institutional innovation not predicted by the 1988 Constitution; nevertheless, these associations became politically relevant by representing judges in discussions of bills and proposed reforms before Congress, and they also brought judges' voice to the media. Because their internal structure does not reflect the judicial hierarchy, younger judges can hold positions of power. These associations so closely reflect the opinions and preferences of younger judges that older judges have now created an association of their own to better protect their interests. 92 The associations seem to have been a driving force in reducing judicial resistance to greater levels of judicial accountability. As Ballard explains, Despite widespread opposition of judges, both the AMB [Brazilian association of Magistrates] and another group of judges, the Association of Federal Judges (AJUFE), recently capitulated to the idea of external control. . . . The AMB stated its willingness to consider an oversight council made up of judges but conceded that lawyers could play a role in selecting judges. The federal judges organization went a step further when it stated in January 1999 that it would support an oversight body to manage administrative questions. 93 This is an example of an institutional innovation that gave a voice to younger judges within the Brazilian judiciary. The most recent constitutional amendment, which created the external council, has changed some of the internal governance structures of higher courts so as to allow for greater participation of younger judges. 94 Thus, 'rejuvenating' a resistant institution with fresh blood and new ideas may also require some creative institutional measures that will empower new members and allow them to voice their preferences more effectively.
C MAKING INFORMATION AVAILABLE
Daniels and Trebilcock suggest that rule of law reformers need to prioritize meaningful, independent, and transparent monitoring of performance to assess whether institutions are operating in an efficient, non-corrupt and accountable manner. 95 On the one hand, the Brazilian experience largely confirms the assumption that secrecy and lack of accountability will lead to mismanagement of resources, abuses, and corruption. On the other hand, it also shows why reformers may not be able to implement the mechanisms of accountability that Trebilcock and Daniels deem advisable (at least, not in the first generation of reforms). The question I ask in this section is whether availability of information may help to mitigate resistance and create an opportunity for a second generation of reforms. In Brazil, corruption scandals and information about nepotism and mismanagement of resources strengthened the position of groups lobbying for greater judicial accountability. But did it also help mitigate resistance by interest groups?
One reason that availability of information may allow for a second generation of reforms is that making information about corruption, mismanagement, and abuses public creates reputational costs for the actors involved, which, according to Daniels and Trebilcock, reduce their incentives to support the status quo.
96 This seems to describe, at least in part, what happened in Brazil. Some authors suggest that the increasing lack of popular support and legitimacy may explain the partial change in the position of judges. In particular, in the late 1990s, the series of scandals involving members of the judiciary -which led to the creation of the parliamentary commission to investigate corruption and other forms of judicial misconduct -further undermined the public trust in the courts, which had already been declining. 97 Judges not involved in mismanagement of resources, favouritism, and corruption may have decided to differentiate themselves from the rest of the judiciary by adhering to the proposal for greater accountability. Thus, reputational costs potentially explain why parts of the judiciary began to favour proposals for an external judicial council in the late 1990s. 98 Another reason that availability of information may help mitigate resistance to reforms is related to the existence of social-cultural-historical factors that create obstacles to reforms. The reputational costs hypothesis separates rent-seeking judges from the rest; in this respect, it shows that availability of information makes resisting reform costly for those currently benefiting from the status quo. This hypothesis addresses the political economy problem. In contrast, social-cultural-historical factors suggest that honest judges may have had principled reasons, rather than selfinterested ones, for preferring greater independence over increased accountability. It is harder to explain a shift in principled resistance to reform, but such a shift might be connected with the availability of information. One hypothesis is that an honest judge who highly values independence could be forced to reconsider in light of information suggesting systemic abuse, favouritism, and rampant corruption in the 96 Ibid. 97 Taylor, 'Judging Policy,' supra note 12 at 43; see also Ballard, 'Clash,' supra note 18. 98 The Brazilian case suggests that it is not enough merely to provide access to information; rather, those who have access need to be able to make effective use of it (which normally depends on access to resources).
judiciary. If values and interests are viewed as dynamic and endogenous to the political process, availability of information can provide incentives for people to rethink their values.
V Conclusion
Institutions matter for development. However, we know very little about how to implement institutional reforms that will be long-lasting and conducive to development. The rate of failure in rule of law reforms is high, generating more and more disappointment. Michael Trebilcock's work has contributed a great deal to our understanding of why this happens.
In his latest book with Ron Daniels, he has mapped the obstacles to institutional reforms in general, and rule of law reforms in particular. In this article, I have used Trebilcock and Daniels' map to discuss the paradoxical situation in which early reforms backfire, undermining the entire reform effort and creating obstacles for second-generation reforms (the reform trap). It is nearly impossible to talk about law and development today without engaging with Michael Trebilcock's scholarship. It is therefore a privilege and an honour for me to work so closely with him, and I very much look forward to continuing our collaboration.
